
336 

28 CFR Ch. I (7–1–05 Edition) § 76.36 

may file proposed Findings of Fact, 
Conclusions of Law, and Order together 
with a supporting brief expressing the 
reasons for such proposals. Such pro-
posals and briefs shall be served on all 
parties, and shall refer to all portions 
of the record and to all authorities re-
lied upon in support of each proposal. 

(b) Decision. Within a reasonable 
time, but not later than forty-five (45) 
days after the filing of the hearing 
transcript, and the time allowed for 
the filing of the post-hearing briefs, 
proposed Findings of Fact, Conclusions 
of Law, and Order, if any, or within 
thirty (30) days after receipt of an 
agreement containing Consent Find-
ings and Order disposing of the dis-
puted matter in whole, the Judge shall 
make a decision. The decision of the 
Judge shall include Findings of Fact 
and Conclusions of Law upon each ma-
terial issue of fact or law presented on 
the record. The decision of the Judge 
shall be based upon the whole record. It 
shall be supported by reliable and pro-
bative evidence. The standard of proof 
shall be a preponderance of the evi-
dence. Such decision shall be in accord-
ance with the regulations and the stat-
utes conferring jurisdiction. If the 
Judge fails to meet the deadline con-
tained in this paragraph, he or she 
shall notify the parties and the Attor-
ney General of the reason for the delay 
and shall set a new deadline. 

(c) Order. If the Judge determines, by 
a preponderance of the evidence, that 
the respondent knowingly possessed a 
controlled substance that is listed in 
section 401(b)(1)(A) of the Controlled 
Substances Act (21 U.S.C. 841(b)) in vio-
lation of 21 U.S.C. 844, in an amount 
that, as specified by this part, is a per-
sonal use amount, the order shall re-
quire the respondent to pay a civil pen-
alty of not more than $10,000 for each 
violation. If the Judge determines that 
a preponderance of the evidence does 
not establish that the respondent 
knowingly possessed a controlled sub-
stance as described above, for his or 
her personal use, then the order shall 
dismiss the complaint. A copy of the 
decision and order together with a 
record of the proceedings will be for-
warded to the Attorney General. 

§ 76.36 Administrative and judicial re-
view. 

(a) Upon entry of an order by a 
Judge, any party may file with the At-
torney General, within ten (10) days of 
the date of the Judge’s decision and 
order, a written request for review of 
the decision and order together with 
supporting arguments. Within thirty 
(30) days from the date of the filing of 
the request for review, the Attorney 
General may enter an order which 
adopts, affirms, modifies or vacates the 
Judge’s order. 

(b) If a party does not seek review of 
the Judge’s decision, or if the Attorney 
General enters no order within thirty 
(30) days from the date of the filing of 
the request for review, the order of the 
Judge becomes the final order of the 
Attorney General. If the Attorney Gen-
eral modifies or vacates the order, the 
order of the Attorney General becomes 
the final order. 

(c) An individual subject to an order 
assessing a penalty after a hearing 
may, before the expiration of the thir-
ty (30) day period beginning on the date 
the final order is entered, either by the 
Judge or the Attorney General, which-
ever is applicable, bring a civil action 
in the appropriate District Court of the 
United States pursuant to the provi-
sions of 21 U.S.C. 844a(g) and obtain de 
novo judicial review of the final order. 

§ 76.37 Collection of civil penalties. 

(a) Collection of any penalty shall be 
the responsibility of the United States 
Attorney having jurisdiction over the 
matter. 

(b) The United States Attorney hav-
ing jurisdiction over the matter may 
commence a civil action in any appro-
priate district court of the United 
States for the purpose of recovering 
the amount assessed and an amount 
representing interest at a rate com-
puted in accordance with 28 U.S.C. 1961. 

§ 76.38 Deposit in the United States 
Treasury. 

All amounts collected pursuant to 
this part shall be deposited as miscella-
neous receipts in the United States 
Treasury. 

VerDate Aug<04>2004 12:51 Aug 11, 2005 Jkt 205106 PO 00000 Frm 00346 Fmt 8010 Sfmt 8010 Y:\SGML\205106.XXX 205106


